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and (2) because it involvcs thc cnd-to-end leasing of Qwest's facilitics, UNE-P 

provides CLECs access to thc customer's loop in much the same manner as that 

available to Q ~ e s t . ~  Further. much of the success ot'UNE-P must be attributed to 

the cooperation, however reluctant, on the part of Qwest to overcome operational 

and business-relatcd barriers, bascd at least in part on its dcsire for $271 rclicfin 

New Mexico and the other I 3  in-rcgion states. 

To assume that the more challenging operational, technical, and network 

hurdles associated with UNE-L, which requires thc connection of an unhundltri 

loop facility with the CLEC's switch, will be overcome in a mere nine-month 

timeframe is not reasonablc. Further, to assume such hurdles can be overcome in 

this limited timeframe without incentives on the part of Qwcst that has, for the 

most part, alrcady been released from market restrictions via $271 proceedings, is 

even more ditfcult to s u p p ~ r t . ~  It is more logical to assume that the operational 

and tcchnological issues giving rise to impairment will be resolvcd over timc, and 

true loop portability - as describcd throughout this testimony - will become a 

reality only with the guidance and oversight of state commissions and proper 

incentives for Qwest cooperation. 

Q. ARE THERE PARTICULAR ISSUES THE COMMISSION SHOULD 
KEEP IN MIND RELATIVE TO IMPAIRMENT FOR MASS MARKET 
SWITCHING AND EFFORTS MADE TO MITIGATE THAT 
IMPAIRMENT OVER TIME? 

Yes. To the extent this Commission dctcrmines that the UNE-L strategy should 

bccome morc widcly implcmcntcd, it must recognize that transfcmng a 

A. 

- ~ 

I Here. "conimcrcially viahle" is meant to nddrrrrs c1Xciency (from both Qwcst and CLEC pr?ipectivus), 
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Q. 

A. 

customer’s scrvicc from the local switch of one carrier to that of another relics 

upon numerous Operation Support System ( “OSS)  proccsscs and procdures, as 

wcll as the availability and reliability of network elcmcnts. comprising a chain of 

conncctivity between the customer and hidher local service provider o f  choice. 

Because of this necessary chain ofconncctivity, cvcn if one assumes that Qwcst’s 

hot cut processes can become scamlcss and efficient at some point in the future, 

CLECs are likely to rcmain impaired as a result of numerous operational and 

technological issues affccting loops, collocation, and transport.’ Hence, it is 

imperative that the Commission rctnain focused on each of these issues when 

evaluating impairment and keep an unwavcring eye on the primary objective-to 

ensure that mass market consumers can, at ever increasing volumes, transfcr their 

services from one facilities-based local service provider to another without service 

disruption or other servicc impacting problems. 

ARE THERE BENCHMARKS AGAINST WHICH UNE-L 
PROVlSlONlNC PROCESSES, LIKE THE BATCH HOT CUT PROCESS, 
SHOULD BE MEASURED RELATIVE TO THE SEAMLESSNESS AND 
RELIABILITY YOU ALLUDE TO ABOVE? 

Yes. Throughout this testimony, I will point the Commission to the largely 

scamless and reliable nature of the cxisting UNE-P process as the benchmark to 

which UNE-L provisioning processes should be hcld if the impairment finding is 

to be overcome. A move to UNE-L as a mass market delivery method cannot 

occur until Qwcst’s processes can support the seamless and reliable provisioning 

_ _ _ ~  .- . - .. . . . . 

reliability. timeliness. and cconomics. 
’ For example. Qwest received 271 approval Ibr New Mexico on April 15,2003. 
’Indeed, the FCC found that hot cuts are nor the t,nly issue that may give rise 10 impainnent. For instnncc. 
see paragraph 416 of the .TKO. 
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of loops to multiple carriers at commercial volumes on a day-to-day basis, 

consistent with the inanncr in which they currently accommodate CLEC orders 

via UNE-P. MCI recommends that the Commission maintain the national finding 

of impairment throughout all telecommunications markets in the State of New 

Mexico until such time as LINE-L. can rcalisticillly replace UNE-P as a tool for 

serving mass market customers. 'This will, at a minimum, require resolution of 

the many operational issues that 1 address in the remainder of this tcstimony, as 

well as those discussed by MCI witnesses. Cox and Cilbe. 

DIRECT TESTIMONY OF TIMOTHY GATES ON BEHALF OF MCI 
CASE NOS. 03-00403-UT mnd 03-00404-UT 
Page 7 of  8 I NMPRC 

STAFF EXHIBIT 
D 

Page 80 of 114 



~ 

I39 
I40 
141 
I42 

I43 

144 

145 

146 

141 

148 

I49 

I50 

151 

I52 

I53 

I54 

155 

156 

I57 

158 

Q. THERE IS  A GOOD DEAL OF I)ISCUSSION IN THE FCC'S TRlENN/AL 
RE VIEW ORDER RE(;AHI)I NG "TRICGERS" AND ANALYSIS 
RELATED TO "ACTUAL DEPLOYMENT." IS YOUR TESTIMONY 
RELEVANT TO THOSE ISSUES? 

Absolutely. As Dr. Cabe discusses in his tcstimony, the trigger analysis is meant 

to examine whethm mass markets consumers havc three real and current choices 

availahle to them through facilitic%-bascd carriers." Thc stated intention OF the 

trigger analysis is to give weight to cvidence that carriers in the real world are 

actively providing service to mass market customers without UNE-P, and that 

those carriers could continue to serve mass market customers within the entire 

identificd market if UNE-P wcrc discontinucd. If thcsc "triggering" carriers arc 

able to provide services without UNE-P within the relevant market today and have 

thc ability to continue providing it in the future, those alleged "triggering" 

companies must have overcome operational issues related to accessing Qwest's 

loop facility. Nonethclcss, to qualify as a lcgitimate "trigger," thc carrier would 

be reyuircd to overcome these obstacles on a going forward basis: and perhaps to 

overcome them in areas of the market where it does not currcntly offer 

A. 

In evaluating the legitimacy of an idmti l id  triggcr, the Commission needs to 

undcrstand what operational issucs exist rclative to a UNE-L delivery strategy, 

.- 
" Or in a less likely circumstance, whether carriers have two wholesale alternatives from facilities based 
carriers within the relevant market. 
" See TRO at pnragraph 500 where the FCC statcs: "The key consideration I O  lx examined by state 
commissions is whcthn the providers arc currently offering and able to provide service. and arc IikrIy to 
runtinuc to do su." (Iknphasir added). See also paragraph 495 of the 'FRO that also addresses 
".. .customers actually heing scrvcd." 
"' Scc 'I'KO al puragraph 4YY where the FCC staia: "They should be capable oreconomically serving the 
entire market. as that market is defined hy the slaw commission. 'This prevents counting switch providers 
that pmvidc .services that arc desirnhlc only to a particular segment ofthe market." 
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arid how the identified trigger company overcoincs those obstacles throughout the 

market, both today and in the future. 

PLEASE BRIEFLY SUMMARIZE YOUR CONCLUSIONS. 

As discussed in Ms. Page's testimony, MCI intends to move toward serving its 

inass market custtotncrs using its own switching, tiollowtion and transport 

facilities in combination with Qwest-provided unbundled loops. MCI intends to 

pursue this strategy in locutions whcre certain operational and economic hurdles 

can be ovwcome and when it is operationally and economically feasible. 

Howcvcr, this strategy is critically dependent upon reliable access to the 

customer's loop, OSS, processes, procedures and other facilities needed to ensure 

that loops can he successfully extended to CLEC switching fucilitics and 

maintainmi on an on-going basis. 

ARE THE ISSUES YOU ARE ALLUDING TO ALLEVIATED WITH AN 
EFFECTIVE HOT CUT PROCESS? 

No, they arc not. While an improved hot cut process is critical to a workable 

UNE-L platform, numerous othm operational issues give rise to the impairment 

CLECs facc today without access to U N E  switching. The Commission should 

recognize that moving from a UNE-P to a UNE-L strategy requires a true 

paradigm shift for both the CLEC and the underlying loop provider, Qwest. And. 

based upon the operational issues described in this tcqtimony, as well as the 

customer impacting issucs discussed in Mr. Cox's testimony, MCI would he 

uncomfortable migrating its UNE-P customer base to a UNE-L strategy in the 

0. 
A. 

Q. 

A. 
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aspiring iicw cntrunts into local telecominunications markets, state commissions, and 

consumcr advocates. 

Finally, I am not a lawyer, and to the extent I discuss orders of thc FCC or courts 

or the New Mexico Public Regulation Commission, or evidence presented to those 

tmdies, I provide citations and the text rcfcrrcd to spcaks for itself and controls anything I 

express in my testimony. I am not, therefore, attempting to offcr legal opinions, hut 

rather citing to the language to provide a context for any statcmcnt I make. My resume is 

attached as Exhibit RC-I. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

A. The purpose of my testimony is to provide the New Mexico Public Regulation 

Commission ("Commission") with recommendations for wnducting its impairment 

analysis for the local switching Unbundled Network Elcmcnt ("UNE"). MCI has askcd 

me to provide the Commission with the propcr cconomic framework for conducting its 

analysis consistent with the FCC's directions in the liiennial Review Order.' In 

addition, I will present my market definition analysis, apply that market definition to the 

FCC's prescribed trigger analyses, and discuss the Commission's task of evaluating the 

prospcct of potential deployment. 

Q. PLEASE SUMMARIZE YOUR TESTIMONY. 

A. 1 begin the substantive portion of my testimony with an analysis of the 

appropriate market definition for the Commission's investigation. Economic theory and 

See Repon and Ordcr and Order on Remand and I'urther Noticc of Proposed Rulemaking, RCVI'CW 
i?/'!he Secrion 251 L'nhiindling OMgulionv of Iiicrimbenr Locd Escluingc Crwriur, CC 1)wket No. 
0 1-338. Implemen/u/ion of !be Loco1 Compritioii Provisifins of !kc Tclec~immwii~ririii.s Ac! of 
1996, CC Dockci No. 96-98, Dtploymenf of Wireline Sen1icu.v 0ffi.ring Advunced 
Telecrimmtrniccr~iriii.s Cirphi/i(y, CC Docket No. 98-147, FCC 03-36, 7 49s (rel. Aug. 21, 
2003)("T,-ic~n~ritr/ Review Order"). 

I 
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practice. as well as the FCC's guidancc in its Triennid Reiiew Order all suggest that the 

wire center is the most appropriate starting point for an analysis of whcthcr competitive 

local cxchange carriers ("CLECs") arc impaired without access to unbundled switching 

for mass-market customers. The following is a commonly acccpted definition of wirc 

center: 

This term is often used interchangcably with the t a m s  ccntral office and 
switch. Tcchnically, the wire ccnter is the location where the 
cxchange carrier tcrminates subscriber local loo~s,  along with the testing 
facilities necessary to maintain them. A wire center can be a building or 
space within a building that serves as an aggregation point on a 
exchanee carrier's network, where transmission facilities and circuits are 
connectcd or switched. "Wire center" can also denote a building in which 
one or more central otKccs, used for the provision of exchangc services 
and access services. are locatcd.' 

I also use the tcrm "wire center" to describe the geographic urea served by the 

loops tcrminating at a wire center. According to w e s t  Corporation's ("Qwest") 

"Interconnection databasc", there arc 65 wire centers in Qwest's servicc area in the State 

of New Mcxico,' with about 81 1,000 loops in service, averaging somc 12,476 loops in 

service per wire center. The largest wire center has approximately 67,500 loops, the 

smallest has 608. The number of loops in service in the largest 10 percent (6 wire 

centers) average about 44,000, whcreas the smallat IO percent average 975 loops in 

servicc. 

See, htt~://www22.veri~~n.~om/whole~~e/~lossary!P,?624.W %.OO.htd.; Also, Qwcst defines 
a wire center in its New Mexico Access Service TarifT, Section 2, Page R2. Relcssc 4, effective 
04-01-01, as: "Denotes a building in which one or more central orliccs. used for thc provision of 
l'elephone Exchange Services, are located."; and in its New Mexico Private Line Transpoll 
Serviccs Tariff, Section 2, Page 48, Release I ,  effrctive 01-01-2002, as "Denotes a building in 
which one or more central officu, used for the provision ol'Telephone Services, are locatcxi.". 

2 

1 See. ~i!/.www.awcst.co_nlc~i-bin/iconn/iwnn ccigr.?loflice.ol 
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Use of the wire center as the basic building block for analysis accomplishes the 

FCC’s goals of a granular analysis that maximizs accuracy of results, subject to the 

constraints of pra~ticality.~ In addition. a wirecenter market definition makes sense 

because the wire center is the place where Qwest and other incumbent local exchange 

carriers’ (”ILECs” or “incumbents”) local switchcs actually reside and the wire-center 

boundaries accurately define the physical territory that at least some competitors or 

potential competitors might no longer be able to serve should the Cornmission find “no 

impairment” without access to unbundld local switching at any particular switch. 

Hence, a wire-center market definition is a practical choice as well. 

In contrast, a markct definition based on a larger geographic area, such as the 

Metropolitan Statistical Area rMSA”), crates  a signiticant risk that triaer or potential 

deployment analyses bascd on such a market definition will result in a finding of no 

impairment in places where multiple, competitive supply does not exist today and is 

unlikcly to occur in the foreseeable hture. 

I urge the Commission to adopt the wire c a t e r  as the starting point f i r  all 

subsequent impaimcnt analyses. I also rccommend that the Commission adopt a product 

market detinition that includes all local exchange service options that provide m i c e  at a 

cost, quality and maturity equivalent to Qwest’s offerings. This product mdrkct 

dciinition should explicitly cxcludc Commercial Mobilc Radio Service (“CMRS”), fixed 

wireless and cable telephony. 

1 ncxt provide my analysis and recommendations for the Commission’s trigger 

I recommend that the Commission conduct its triggcr analysis (and any analyses. 
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subsequent potential deployment analysis) in a way that cvaluatcs whether ( I )  residcntial 

and small husincss customcrs should be trcatcd as being in separate markets,’ even at the 

wire-center level, and (2) whether customer locations served over integrated digital loop 

canicr (“IDLC“) should be treatul as residing in a separate suhmarket for which 

unbundlcd switching would continue to he available, even if a tinding of no impairment 

were othenvisc justified for the remaindcr of a given wire center. In any event, the 

Commission should take note of companies that are not actively providing residential 

service with their own switches (ie., companies that only provide busincss service). 

Such companies provide no evidence of xq-lual mass-market entry, beyond the husincss 

segment they actually serve, and should not be counted in the Commission’s trigger 

analyses as instances of actual entry that provide cvidemce of overcoming barriers to 

entry that have not, in fact, been overcome. 

The FCC has made a national finding of impairment with respect to rnass-market 

switching.” The Commission should not find that the trigger requirements have been 

satistied unless and until the Commission determines that all mass-market customers in 

that market have a real and current choice among three carricrs who are providing local 

service via their own switching using Qwat’s loop plant. 

As I explain in detail later in this testimony. my suggestion that the Commission consider whether 
there art separate residential and small husiness markets is intended as a subdivision ofthe broadcr 
mass market, which the FCC has defined in light of the crossover between serving customers via 
voice-grade loops (which it calls DSOs) and serving them via high-capacity 1)S-l loops. 47 C.F.R. 
(i 5 I .5 I9(d)(2)(iii)(B)(4). Selecting a hrcakpoint between mass market and enterprise customers is 
a complex and nccessarily customer-specific endeavor. In Section II1.E below, I reeommcnd that 
the Commission adopt the approach proposed by Venzon in other jurisdictions to allow the markct 
to ‘Validate” the efficient crossover point. 
h 
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Pursuant to the rules set forth by thc FCC in the Triennial Review Order, a carrier 

can only he considercd as a triggering company for mass-market switching it‘ it meets 

specific rcquircmmts in the following four areas: ( I )  corporate ownership; (2) active and 

continuing market participation; (3) intcrniodal competition; and (4) scale and scope of 

market participation. Applying thcsc criteria rigorously in a properly defined market is 

csscntial to ensuring that “[ilfthe triggcrs are satisfied, the states nccd not undertake any 

further inquiry, because no impairment should exist in that market.”7 

At this point, I have not identified any wire centers in Qwest’s service tem’tory for 

which I believe that either the wholesale or retail triggcr has been met. I will, howcver, 

respond to Qwest’s trigger-based claims of no impairment, if any, in the next round of 

my testimony. At that time, I will also identify whether there may be any “exceptional 

circumstances” that would warrant overriding a finding of no impairment, if in tact such 

finding were justified bascd on the evidence. 

Finally, I pmvidc my analysis and rccomrnendations for the Commission’s 

potential deployment analysis. In the absence of clear evidtmlce of no impairment in the 

form of actual self-provisioning by CLECs or wholesalc trigger analysis that satisfies the 

“bright-line rule” of the FCC’s prescrihcd trigger analysis, the analysis may proceed to 

the possibility of potential deployment to test whether barriers to cntry without unhundled 

access to a network element are “likely to make entry into a market uneconomic,” or 

whether thc market in question is “suitabk for ‘multiple, competitive   up ply."'^ This 

analysis must be conductcd on a market-hy-market basis, analyzing the same markets that 

are used in the trigger analyscs. At this stage of the analysis, the Commission must 

’ I d .  7 494 (emphasis added). 
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consider any local switching capacity of market participants identitied in the trigger 

analyses in concert with analysis of operational and economic barriers to entry. 

In concert with analysis ofoperational barriers and any actual entry, an analysis of 

potential deployment evaluates CLEC costs and anticipated revenues to determine 

whether CLEC operations without access to unbundled local switching are likely to be 

profitable and support multiple competitive entry. My testimony provides a discussion of 

the types of costs and revenues that the Commission should consider in a potential 

deploymcnt analysis, and I discuss the interprctation of results tiom such an analysis. 

The remainder of my testimony explains the basis for each of these conclusions and 

recommendations. 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 

A. The following introductory impairment Analysis section (Section 11) places the 

issues in this proceeding into context. The body of my testimony is organized to 

correspond to the two-step analytical process outlined by the FCC. The first of these 

steps encompasses market definition and analysis of triggers, which I address in that 

order (Sections 111 and IV of my testimony, respectively). The second step pertains to 

”post-trigger” analysis and is split into two sub-steps, the first of which addresses further 

inquiry into markets where there i s  a claim that triggers are satisticd (Section V.A of my 

testimony) and the sLxond of which addrcsses the analysis of potential deploymmts in 

markcts where triggers are not satisfied (Section V.B of my testimony). I present my 

conclusions in Section VI. 

[ [ I .  77 x4, 506. n 
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the numerous current customer-impacting operational barriers that must be eliminatcd in 

ordcr for MCI to make this transition fully. My testimony also explains that if MCl were 

forced to switch to its own facilitics on a tlmhcut basis bccause unbundled local 

29 

.W ncgativc conscqucnccs. 

3 1  11. SUMMARY OF TESTIMONY 

32 Q. Please summarize your testimony. 

33 A. 

34 

35 

36 

37 

3x 
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41 

42 
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47 

switching was prematurely eliminated, customers and competitors would face severe 

Qwest Corporation (“Qwcst”) is asking the Commission to remove switching as 

an unbundled network element (“UNE”) in various parts ofthis state. In practical terms, 

ifthc Commission grants that request, it means that the UNE platform as we know it 

today will bc reduced or disappear. If MCI is able to move to its own facilities to provide 

service to mass market customers in a methodical and coordinatcd manner, elimination of 

Qwcst switching may not have significant consequences for customers. dcpending on 

when and where the cutover occurs. However, premature withdrawal of switching before 

the appropriate processes and systtms are in place will have significant adverse 

consequences for consumcrs, carrim and compctition. 

In this testimony, 1 lay out some of the opcrational challenges (and proposed 

solutions) that exist for carriers, like MCI, that arc moving to their own facilities for mass 

markets customcrs.’ Other operational challenges relating dircctly to network and 

technology challengcs arc presented in Mr. Gates’ tcstimony. The operational issues 

addressed in my testimony relate to the “customer’s experience” as she or he attmpts to 

switch carricrs, not just to MCI from Qwest, but to MCI from othc7 mmpetitive local 

’ Additional opcrational issues will likely arise as MCI begins to  niwr 10 UNE-L to serve the maSIi market. 
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5a and share customer service records (“CSR). MCI proposes that a distributed 

59 database be developed, shared and mainvained by incumbent local exchange 

60 carriers (“incumbents” or “ILECs”) and competitors alikc. 

61 2.  Loop information databases must be accurate and current. 

62 
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69 

70 

exchange carricrs (“CLECs”), and away tiom MCI to Qwest or other CLECs. These 

issucs stcm tiom, in one way or another, the physical changes required when a CLEC 

uses its own Facilities in conjunction with Qwest unbundled loop, and the difficulty in 

exchanging information ahout customers betwcen all carriers in the seamless manncr that 

mass markct customcrs who tcnd to switch carriers frcqucntly have come to cxpcct. 

Specifically, the issucs that we have identified here as well as those in the nctwork 

operational testimony must be fully defined and rcsolvcd before UNE-L can become a 

reality for the mass market. The issucs in my testimony iuc summarized below as are the 

proposed solutions or first steps recommended by MCI to address these issues. 

I .  Standard processes and procedures must be developed to obtain 

MCI proposes that these databases be audited for accuracy and a procms be 

developed to cnsurc timely maintenance 

3. Trouble handling procwscs must be adapted for a mass market 

world. MCI proposes that all parties develop internal processes (ifthey do not 

already exist) to ensure that trouble handling functions properly in a world with 

4. The industry must Lnsure that required E91 I changes are 

sequenced correctly and occur etficiently. MCI proposes that a collaborative 

forum be convend to ensure compliance with existing standards as well as 
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coordination among industry participants including the Public Service Answering 

Points (“PSAPs”) in New Mexico to cnsure that all parties can handle the 

increased volume of transactions. 

5 .  The industry must ensure that number portability processes that are 

in place are coordinated and can handle mass market volumes. MCl proposes that 

thc commission convene a collaborative that includes the third party administrator 

to determine the systems capabilities in a mass market environment. In addition, 

MCI proposes that a scalability analysis be conducted to confirm that capability. 

The directory listing process must be evaluated for efficiency in a 6. 

mass market UNE-L environment. MCl proposes that process be developed to 

limit the number of times the directory information must he inserted and deleted 

from the dircctory. 

7. The industry must ensure that the caller name and line infomation 

databases can be acccssed and loaded with minimal inaccuracy. MCI proposes 

that competitors be allowed to obtain a “dump” of the incumbent’s databases to 

cnsurc accuracy and quality service. 

For CLECs. these operational barriers impair their ability to use their own 

facilities cffcctively when serving mass market customers. But even mom important, 

these operational difficulties crcnte fistration and potentially serious problcms for 

consumers, including the inability to make or receive calls, errors in the 91 1 address data 

base, and the need to re-programire-install some customLr-prog~ilmmable features. In 

discussing thc coinplcx tcchnicul issucs involvd in transitioning carriers from cxisting 

UNE-P imangements to U N E  loops conneLled to CLEC switches, it is cagy, sometimes, 
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to forget about the etkct  ofsuch a transition on the customcr. Competitive cam’ers, like 

MCI, must place an cmphasis on making the transition transparent to the customer onto 

or offofMCl”s services. At the end of the day, ultimately this is about the consumer 

and the quality of sewiw she or he will receive when making competitive choiccs. 

It is one thing to i d c n t i ~  prohlems that CLECs encounter in a dynamic and 

rapidly shifting markct. but it i s  another to find solutions to thcsc problems. As part of 

this proceeding, MCI will bc asking for this Commission’s help in removing operational 

barriers and impairments so that MCI (and 0th- CLECs) can use thcir own facilities to 

interconnect ctficiently with Qwest and provide service to mass markets customers 

instead of always having to rely on leasing Qwcst’s facilities. 

111. OPERATIONAL IMPAIRMENT AS RECOGNIZED BY THE FCC 

Q. 

Mexico? 

Does MCI currently provide local services to residential customers in New 

A. 

MCI began providing local service to New Mexico residential and small busincss 

consumers via UNE-P in Jmuaty 2003. MCI now serves thousands of New Mcxico 

consumers using UNE-P, the only service d e l i v q  method that has proved successfid 

thus far in bringing local service to the mass market. MCI would like to move its New 

Mexico customers to UNE-L when it is operationally and economically feasihle. since it 

would prefer to serve these customers whenever possible ovcr its statc-of-the-art nctwork 

and hecause it wants to provide voice and DSL scrvice using the same network and 

promote further innovation of its products and services through dcvclopment and 

deployment ofnew technology. Moreover, as MCI begins to roll out its broadband 

Yes. Aflm years of laying the necessary operational and regulatory groundwork, 
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Introduction 

Q. 
A. 

Q. 
A. 

Q. 

Q. 

Q. 
A. 

Q. 
A. 

Would you please state your name and address? 

Ben Johnson, 2252 Killearn Centex Boulevard, Tallahassee, Florida 32309. 

What is your present occupation? 

I am a consulting cconomist and president of Ben Johnson Amiates. Inc.. an economic 

research fum gwcializing in public utility regulation. 

Have you prepared an appendix that describes your qualifications in regulatory and 

utility economics? 

Ycs. Appcndix A anachcd to my testimony, servcs this pmpose. 

Does your testimony include any attachments? 

Yes. I have attached 4 maps. These m a p  were prepared under my supervision and are true 

and correct to the best of my knowledge. 

Wh.t is your purpose in making your appearance at this hearing? 

Our firm has been retained by AARP to arsist in the evaluation ofthe exmtto which 

competitors serving mass market customem a ~ e  “impatred” without access to unbundled local 

switching, cmsktemt with the Triennial Review order P O )  of the F e d d  Communications 

Commission (FCC). 

Due to time and resource constp8inrs, I do not discuss every issue facing the New 
Mexico Fublic Regulation CammissiCm (commisSm) m rhis proceeding. In thk dirnt 

tesmy, I primarly focus on issues relatedtothc fhststep m the ~mmissiion’s ardysk 

I 
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... the Triennial Review Order makes clear that as part of its 
operational and economic andysis, a state must determine the 
approPrate cut& far multi-line DSO a~stomm, he. so-called CTOSS- 
over point to an enterprise market, as part of its granular review. The 
Triennial Review Order also makes dear that a State ammission must 
fnst define rhe market or markets in which it will evaluate i m p a i m t  by 
determining the relevant geographic arca (0 includc m each market 
[First Amended Procedural Order, January 23,2004, p. 41 

In general, I stress the importimce of properly ddming the market and the risk of inadvertently 

machmg conclusiom concaning rmpairmem that are valid far mas MCI small bwimcss 

customm but are not valid for residential customers (e.&, thosc with low murines or living on a 

fixed income). The Gmnnission should take g w t  care to mure that the cffect of its dcciii0l.S 

in this procecding is not to prevent mnpetitiie local exchange carriers (CLECs) fiom serving 

thesc residential customers. CLECs should be allowcd to use switching UNES to serve 

residential customers if it is not economically feasible for them to m e  these customers using 

their own switcli. 

Q. 

A. 

Would you please describe bow your testimony is organized? 

Yes. In the fim section. I briefly sketch the background of this investigation, focusing on the 

Gnmnission’s activities and certain portions of the TRO issucd by thc FCC. In the second 

section, I discuss various possible appmches to defining the approprim geogaphic market 

for use in developing the impairment analysis. ln the third section. I consider cvidence availablc 

to thc conrmirsion which will enable it to appropriately defme the class of customer; that are 

classified as ‘’mass market.” In the founh section, 1 discuss the in- distinctions betwcn 

busincss and residence customm-disthctiom that are mcially important m reaching an 

appopriate m l t  in this pmceeding. In the fifih section, I briefly sct forth my initial 

recommendations. 
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1 Q. 

2 A. 

Would you please briefly summaria the thrust of your testimony? 

Yes. The Commission should adopt a relatively namow geographic market defmition, W d  

3 
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In its Initial Staw upon small clusm of wire centers having homogeneous c- 

Report filed on Deccmber 19,2003. @est Caporatio0 (Qwest) responds as follows to the 

quests  made of it in thc Commission’s November 17.2003 Procedural Order. 

. .  

1. 

Qwesc believes, based on its current infmnation, that the thnmwitch 
trigger is satisfied m the Albuquerque Metmpolitan Statistical A m  
CMSA”). 

2. 

In addition to the Albuquerque MSA, there are three other MSAs in 
New Mexico: Santa Fe. Las CNCOS, and Farmington. ... Depending on 
the results of its analyses Qwea may claim that competitors would not 
be impaid in saving mass marke~cusbmm m one or more ofthese 

[Qwest’s Initial Status Report, December 19.2003. pp. 1-21 
MSAS without access to Unhdledbcal switchingfnnn Qwest 

I haw not prepared adetailed analysis of @est’s factual ckhns with regard to whether or not 

the biggahasbeen met 1 anticpate c o r n r i n g  on these claim in myrebunalrcsthmny, once 

I have had an oplwrmnity to further review the direa t*lthnony submitted by Qwest. the 

CLECs and other parties. 

Regadless of whether or not the trigger has bcen met I disagree with Qwcst’s 

proposal to declam entire MSAs as the relevant geographic markets for use in this proceedmg. 
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Such a geographic markct definition is far too broad. Among other problems it greatly 

mcrcases the risk of inadvertently e a conclusion of non-impairment that is only valid 

with mpect to a portion of the MSA-a Conclusion that is rmt valid for other portions of the 

MSA. 

Second considering diffmces m revenue and profit levels, residential and small 

busmess mass market custom~s should be studied separately throughout this proceeding. In its 

TRO, the FCC mgnized the potential hnpoltance of demand differences (e.& avaage 

menue levels) and it asked state commissio~ls to perform granular analyses. If the Commission 

ignms imponant diffmces b e e n  rpsidential and small business mass d e t  customers, it 

may dcvebp an impairment analysis that is not sulllcianly ganular in nature. or that reaches 

d i  hi are only valid for d l  bupinesr mom-clusions that are not valid for 

residential customers. 

Background 

Q. 

A. 

Q- 
A. 

Could you begin your background discussion by expldning how the FCC defines the 

mass market? 

Yes. The FCC defines the mass market as follows: 

The mass mdet  for local services eomists primarily of collsumers of 
analog ''plain old telephone sewice" or ''PUIY' that purchase only a 
limited n u m k  ofpoTs lines and can only ecmomically be &via 
matog DSO loops. FRO. 14591 

What has the FCC found regarding mass market switching specifmlly? 

In the TRO, the FCC found !hat on a national basis, "competing caniers are impaid without 

access to unbundkd local circuit switching for mass m;nket cus~orncrs." [Id.] Thc FCC's 
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Q. 

A. 

1271 

In this passage. the FCC recognizes that profit margins in serving smallcr customers are 

tighter than those available h e n  serving larga a&mers, and this clearly has hnportant 

implications m determining whether or nd impairment exists. While the FCC didn't focus 

specifically on differences in average revenues per line or pa customer, the o v d l  thrust of this 

reasoning is consistent with an approach which draws such a distinction. As thc rcvcn~c per 

customer declines, it becomes lcss and less feasible to profitably serve a customer using a 

C L E O  own switch, because k&icient profit margins exist to overcome the fwcd (per- 

customer) costs of providing service using the CLEC's own facilities. 

Forthis reason. one would anticipate that relatively few CLECs will serve residential 

customers using theii own switches. Rathm, CLECS that usc their own switches primarily fons 

on swing hrgcr c u s t o m d o s e  gennating much higher revenues pcr custamcr. As the FCC 

has recognized: 

... although serving these customers is molr: costly than mass market 
customers, the facts that enteqniae cllstomm generate higher revenues, 
and are. mare sensitive to the q d i  of service, generally allow for 
higher profit margins." [Id., 7 1281 

Unless thcsc df lbmce in customrchmcteristics and gros pmft margins are 

adequately considaed in defining the marlret, and there is a great risk of inadvatently reaching 

conclusions concerning impairment that arconly valid formaqsmarketsmall business 

c ~ c l m i m  that are not valid for residential customers 

Do you have any recommendations with regard to the distinction between residential 

and business (or low and high revenue) customers? 

Yes. To the extent it is legally permissible, it could be helphl to strati@ each m h i c  market 

32 
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in order to ana lp  busmess and residential customer data separatcly. If this is done, the analysis 

of whether or not impairment exists could be performed sepatatcly with ~cspcct to b u s i i  and 

residential customers. Thus. for example, even if then? is reason to believe a ‘aigpd‘ has becn 

pulled (due to thc pns~lce of multiple. CLEO) for the snall business market or segment, this 

wouldn’t automatically fom the Commission to conclude 

for the residential mar);et or segment, 

the ‘bigger’’ has also been pulled 

Another option would be to distmguish bctween the “cnterprse” and ‘ h a s “  market on 

thc basis of revenue per customer, or on the basis of gross profit margin per customcr 

(revenues minus direct oosts), rather than purely on the basis of the numbcr of D S O  lincs. This 

could lead to more accurate and homogenous market classifications than a system b e d  purely 

on the number of lines used by cach custom (c.g.. four DSO or 12 DSO lines). 

For instam,ratherthan placing all customas with thm m Iss lines in the’mass” 

market, thc Commission might pla~e a11 customers getlffating revenue of less than $100 per 
month in the “mw” market With a ckssf&on systcm of this typc, the Commissii may find 

it has greator flexibility in detRmini rhe most aplxopriate “bmkpoint“ and thus it will have an 

enhanced ability to e m r e  that the. &fmed markets are sufficiently homogenous. 

Rcvenuebased market definitions would Mer enable the CmnmissiOll to fakc into 

account differences in unckrlying market conditions, including typical ratc struchlre$ rate. levels, 

and gross profit margins associated with different types of nrstnnrrs 'Ibis is mistcat  with 

language in the TRO that requires state. connnissions to take into account ‘the variation in 

Ezaws affwing competikm’ abitity to m e  each grwp of customers, and compditors’ ability 

to targot and m e  spccifrc markas cwnomicaoy and efficiently using currently available 

technologies.” [Id., q 4951 

Regardless of what specific approach the ComrmSsM, . . n ultimately edopts, it should take 
great care to ensure that its decisions do not prevent CLECS from serving residential 

customers. CLECs should be allowed to continue using switching UNEs to serve residential 
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